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does not know the source he must apply the payment to the credit of the 
owner paying it. This imposes a duty upon him to ascertain from whence it 
came. Sioux City Foundry & Mfg. Co. v. Merton (1916) 174 Iowa, 332, 
156 N. W. 367. On the other hand, there are cases which hold that although 
he knows the source he is not under a duty to apply it to the account of the 
owner who pays it. Pipkorn Co. v. Evangelical Lutheran St. Jacobi Society 
(1911) 144 Wis. soi, 129 N. W. 516. And the converse of this last is held; 
that if he knows the source he must apply it to the credit of the owner paying. 
Hughes v. Flint (1911) 61 Wash. 460, 112 Pac. 633. The debtor may specify 
to what debt the payment shall be applied and his direction is controlling. 
Brink v. Walter (1911) 145 Ky. 17, 139 S. W. 1064. But if he does not the 
law presumes, prima facie, that it was applied to the oldest one. Shepard v. 
Steele (1870) 43 N. Y. 52, 60. And it has been held that if the contractor 
makes a payment on general account without directing application it must be 
applied to the oldest item. Dey v. Anderson (1877) 39 N. J. L. 199, 205. 
There is authority for the proposition that if the owner wants the money paid 
on his account he must give seasonable notice to the material man to apply it 
in such manner. Jefferson v. Church of St. Matthew, supra. The principal 
case seems to have taken the best position among the different possibilities ; 
that if the material man knows for which debt the money was given, he must 
apply it to the payment of the same; that if he does not know, in the absence 
of instructions, he can make such application as he wishes. This view puts 
the burden on the owner to see that the desired credit is given for his money 
and gives him a right against the material man that he shall so use it when 
the purpose for which it was given is communicated to him. 



Mortgages — Foreclosure Sale — Redemption. — The plaintiff purchased the 
defendant's property at a foreclosure sale and then paid the back taxes on 
the same. Later the defendant redeemed this property under a state statute 
by payment of the sale price and interest. Another state statute permitted any- 
one having a lien on property to pay the taxes thereon and add this amount 
to his lien. The plaintiff sued to establish a lien for the amount he paid for 
the back taxes. Held, that the lien would not be granted. Moore and Kulen, 
J. J. dissenting. Wood v. Button (1919, Mich.) 172 N. W. 422. 

The instant case by the strict construction of the statute and the refusal 
of a lien to the plaintiff, is in accord with some authority and much dicta, but 
equitable principles seem to call for an opposite conclusion. Government 
Building & Loan Inst. v. Richards (1903) 32 Ind. App. 24, 68 N. E. 1039; see 
Walton v. Hollywood (1882) 47 Mich. 385, 11 N. W. 209; contra, Northern 
Inv. Co. v. Frey Real Estate and Investment Co. (1905) 33 Colo. 480, 81 Pac. 
300. The position of the purchaser during the redemption period appears 
analogous to that of a mortgagee who may, in equity, add to the mortgage debt 
taxes paid prior to the foreclosure sale. Jones, Mortgages (7th ed. 1915) sec. 
1080. Like the mortgagee, the purchaser's title is conditional; and, as in the 
case of the mortgagor, the redeemer ought, in equity, to be compelled to refund 
the taxes paid by the purchaser. The same reason which prompted the courts 
to create an equitable lien in favor of the mortgagee exists here; that pay- 
ment of taxes is essential for the protection of the security and eventually 
inures to the benefit of the mortgagor or redeemer. To deny such a lien 
would not only undeservedly enrich the redeemer, but tend to destroy the 
market value of such property at foreclosure sales. And so it has been 
generally held that one who has paid taxes to protect his rights may be 
subrogated to the tax lien of the state. Title Guaranty & Trust Co. v. Haven 
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(1909) 196 N. Y. 487, 89 N. E. 1082. Cf. Sucker v. Cranmer (1914) 127 Minn. 
124, 149 N. W. 16. It has also been held that one who in good faith paid taxes 
on property with the intention of protecting his lien is entitled to be subrogated 
to the lien of the state, although the lien supposed to exist and for the protec- 
tion of which the person paid the taxes did not in fact exist. Spokane v. 
Security Sav. Soc. (1907) 46 Wash. 150, 89 Pac. 466; Kemp v. Cossart (1885) 
47 Ark. 62, 14 S. W. 46. Therefore, it is submitted that the plaintiff should 
have been granted an equitable lien. Also, it seems well settled that most 
modern courts would have allowed a quasi-contractual remedy, if proper 
pleadings were drawn. Hogg v. Longstreet (1881) 97 Pa. St. 255; Woodward, 
Quasi-Contracts (1913) sec. 248. 



Mortgages — Usury — Statutory Defence. — A state statute made all contracts 
for the payment of loans with usurious interest unenforcible as to the interest. 
The plaintiff executed a mortgage to the defendant as security for a loan 
at a usurious rate of interest. After the plaintiff had paid more than the 
amount of the principal as interest, the defendant foreclosed under power of 
sale and purchased the land himself. The plaintiff immediately brought a bill 
for the cancellation of the mortgage and the foreclosure deed. Held (two 
judges dissenting), that this bill could not be maintained. Jones v. Meriwether 
(1919, Ala.) 82 So. 185. 

Under statutes making contracts for the payment of loans at a usurious 
rate of interest void, a judgment of foreclosure is valid, even though the debt 
for which it was rendered was void on account of usury. Bell v. Fergus 
(1892) 55 Ark. 536, 18 S. W. 931; Wilkson v. Holton (1904) 119 Ga. 557, 
46 S. E. 620. A mortgagor can not avail himself of usury after a sale under 
power to a bona fide purchaser. Ferguson v. Doden (1892) m Mo. 208, 19 
S. W. 727. But since the mortgagor has had no day in court, if the mortgagee, 
or a person with notice of the usury, becomes a purchaser at such a sale, it 
can be set aside. Jackson v. Dominick (1817, N. Y.) 14 Johns. 435; Jordan 
v. Humphrey (1884) 31 Minn. 495, 18 N. W. 450. If the plaintiff in the prin- 
cipal case had brought this action before the foreclosure he could have had 
the amount, which he had paid as interest, applied to the principal. Barclift 
v. Fields (1906) 145 Ala. 264, 41 So. 84. A sale under foreclosure in 
compliance with a power after the debt secured has been paid, may be vacated 
at any time before the statute of limitations has run, when the mortgagee 
is the purchaser. Askew v. Sanders (1887) 84 Ala. 356, 4 So. 167; Liddell v. 
Carson (1899) 122 Ala. 518, 26 So. 133. The principal case turned on the 
interpretation of the local statute. The majority of the court held that it 
required affirmative action on the part of the debtor before foreclosure under 
a power, in order to avail himself of the benefit of this statute. The minority 
contended that the debt was reduced pro tanto as the payments of usurious 
interest were made. It would seem that the view of the minority is more in 
accord with the spirit of the courts and the purpose of the statute. 



Sales — Rescission — Mutual Mistake of Fact. — The plaintiff purchased ten 
shares of bank stock from the defendant. The price was set according to the 
value shown by the books of the bank. These books later proved to be false, 
though neither party knew of this at the time of the sale. Held, that an 
innocent, mutual mistake respecting value did not empower the plaintiff to 
rescind. Hallam, J. dissenting. Castello v. Sykes (1919, Minn.) 172 N. W. 907. 

The decision of the court seems clearly correct. Rescission will not be granted 



